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Af?cne;fgggi Administrators; All Notice %22
Regional Counsel; All Chief Counsel;

Directors of Regional Housing; kssued. 3

Directors of Regional Offices of Exres 3 "'/'/“?/
Administration {Regional Accounting -
Divisions); Managers, Category A, CrossReferences: 4350.1, 4350.3, 4370.2,

B, and C Offices; Directors, Housing Mortgagee Letter B8-22,
Management Divisions; Loan Management and Notice H 91-3
Agssisted Housing Management Branch Chiefs

Subject:

COMPREHENSIVE MULTIFAMILY SERVICING PROGRAM

PURPOSE: To clarify and provide guidance on the Department’'s

position concerning HUD‘s national portfolio of insured end
assisted housing.

POLICY: The Department’'s primary priority with respect to HUD
insured and assisted housing is to provide adeguate housing and
services to the resident. This goal is carried out within the

context of the Department’s contractual relationship with the
owner as set forth in ¢he regulatsry igrzement and/or BuLsiQy

contracts. The focus is based on Congressional mandates and
Departmental commitments to provide decent, safe, and sanjitary
housing and related services to all residents. In order to
better achieve these geals, the Department will concentrate its
efforts on the following two objectives:

1) to encourage the owners/agents of EUD insured and assisted
housing, including projects with HUD-held mortgages and
direct loans, to recognize the partnership which exists
between themselves, residents, and resident organizations;

2) to ensure compliance of owners/managers with the regulatory
requirements of HUD programs, especially regarding the
phyesical condition and management ©of properties.

EFFECTIVE DATE: EBffective immediately, all Field Office
employees will acknowledge and enforce the policy and
procedures herein., Problems or impediments in implementation
should be immediately referred to the Regional Director of
Housing for assistance and/or remedial action. 1In those
instances where additional clarification is required, the
Regional Director of Housing should contact the Headquarters
Office of Multifamily Housing Management.

1 Dstiboton: We3-1,



IMPLEMENTATION:

A.

RESIDENTS

With regard to the partnership between owners, residents,
and resident organizations, Field Offices must encourage
increased communication between residents and owners/agents;
afford greater accessibility for residents to owners/
managers; ensure that consideration is given by owners to
valid resident comments; and increase understanding and
prompt resolution of resident concerns.

Field Offices should ensure that owners give residents
proper consideration at all times. Areas such as rent
increases and major capital additions require a tenant
comment period (see 24 CFR Part 245). Owners/agents are
encouraged to go beyend the minimum regulatory requirements
and to assure that comments received from residents are
considered and that residents’ problems are resolved as
quickly and efficiently as possible.

Residents and resident association leaders are invaluable
allies to the owners, and should be given the opportunity to
voice their interests. Owners/agents should request
constructive comments and suagcestions from residents. For
example, owners often face sjituations in which resources are
immediately available fcr only 2 portion of needed repairs.
In such cases, the resicents may have ideas which could
assist the owner/agent in prioritizing the expenditure of
the limited resources. One way owners might provide for
resident input regarding such chocices might e to imrlerment
a program of regular meetings with the residents at which

residents are given the opportunity to review budgets and
work plans.

HUD staff must be more active in monitoring Cwners and
agents to ensure that they are sensitive to resolvinc
resident problems. Headquarters is currently developing 2n
automated Early Warning System which will aid in monitoring
and follow up. Until then, Pield Offices should have a
system in place whereby the project managing agent and/or
owner's representative are formally notified when a
complaint is received, and should follow up to ensure that
appropriate and timely steps are taken by the owner/manager
to resolve problems. Repetitive complaints should ke viewed
as an indicator that the project may be in trouble.

When Field Offices conduct project reviews, owners/managers
should be held to a high standard in their dealings with
residents and in their response to and handling of resicent
concerns and problems. The management review includes a
rating in the area of *Resident/Management Relations.”
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Owners who do not show that they are responding effectively
to legitimate resident concerns should be rated lower on
this section of the management review, and should receive &
correspondingly lower rating on the overall management
review. Such lack of consideration fcr resident concerns
can affect owner/agent participation in HUD programs.

The owner/manager and resident should resolve all
significant or recurring prcblems. 1Ir the event that the
HUD Field Office believes the owner/azant is mnot responsive
to resident complaints, the Field Office should conduct an
on-site review to determine the nature of the situation and
should take the appropriate action cutlined in this Notice
to ensure that owners resolve any identified problem(s).

This policy does not envision the Field Office becoming
intricately involved in the area of rcutine complaint
resolution. For example, the Field Office is not expected
to appear in tenant-landlord court to oversee evictions, as
this activity is clearly the purview of the court system.
The Field Office should review complaints with the goal of
identifying patterns of complaints or recurring difficulties
which might indicate a larger operatiocnal problem. A greect.
deal of judgment is involved in separating the routine frox
the non-routine complaint. The Chief of Loan Xanagement arnc
Housing Management Director in the Field Office should be
consulted if staff require guidance ir this area.

As always, Field Office staff should refrain from
involvement in certain types of proble=zs such as those
regarding disputes with third parties, suits brought by
residents against owners/managers or vice versa, eviction
matters, and interpretaticns of local laws and ordinances.

PHYSICAL CONDITION OF PROJECTS

The physical condition and maintenance of housing is
important to all parties. HUD will not accept
deteriorating, run down, and poorly maintained housing es 2
part of its portfolio. It is the Depariment’s objective
that all housing under its regulatory control be properly
maintained to assure that the residents residing in such
housing receive adequate housing and services.

This section outlines procedures for a comprehensive
physical inspection program for HUD’s ¥ultifamily Insured,
HUD-Held, Direct Loan, and Assisted pcrtfolio. Objective B3I
of Housing’s 1991 Management Plan is to "monitor and improve
the physical and financial status of HUD-related Multifamily
Housing." The first step in achieving this goal is 2
thorough evaluation of HUD‘s portfolio through the use of
physical inspections and management reviews. It is



essential, for the quality of life of residents and the
integrity of the Insurance Fund, that reliable physical
inspections be carried out so that problems can be
jdentified and addressed before further deterioraticn
OCCurs.

The physical inspection program outlined in this Notice
includes five major components: {1) the identification and
inspection of troubled and potentially troubled projects;
(2) the inspection of non-insured assisted housing where EUD
is the Contract Administrator and has primary responsibility
for physical inspections; (3) an initial inspection of the
insured portfolio to ensure the quality of mortgagee
physical inspections and subsequent year increased
monitoring of the mortgagee physical inspection process; (4)
the requirement of current physical inspections prior to the
approval of various actions; and (S) the requirement that
all HUD staff, when in the proximity of HUD-held, direct
loan, insured, or assisted housing projects, become involved
in drive-by/walk-through reviews which might indicate that .
further inspection is required.

1. Identify and prioritize preojects for physical
inspection.

Within your respective jurisdictions, identify
properties which are troubled or potentially troubled.
Use indicators, such as mortgagee inspections,
management review reports, physical inspection reports,
and resident complaints tc help in identification of
these projects. The list of indicators on Attachment 1
provides further guidance on the characteristics which
might lead to the project's being considered troubled
or potentially troubled. Later directives on the Early
Warning System will clarify and systematize these
indicators.

Each Pield Office will develop a schedule for the
inspection of all multifamily projects in its
portfolio. The schedule should include both HUD
staff and contractors as specified below. Field
Offices should use the priority list below for
scheduling. Insured assisted troubled projects
will receive inspections and remedial attention
first. Other categories of projects will follow.

Even though assisted projects will be inspected first,
all housing under HUD's regulatory control, including
market rate properties, should eventually be scheduled
and inspected. Non-insured assisted projects where HUD
is not the Contract Administrator or where HUD does
not, according to regulations, have primary



responsibility for physical inspections, should
continue to be inspected by the appropriate entity,
such as the state agency, FmHA, or a PHA. Further
instructions for the remote monitoring of these
inspections will be developed and distributed in later
directives.

The Field Offices should plan to start performing
inspections based on their schedule no later than forty
five days after the effective date of this Notice.
Exceptions to this physical inspection requirement can
only be given as specified in Part B(2) below of this
Notice.

The following priority list should be utilized by Field
Offices in scheduling for physical inspections.
{"Assisted” properties include those that are insured
and non-insured, but are receiving mortgage assistance
(221({d)({3) BMIR, 23f Interest Reduction Payments,
direct loan) and/or rental assistance (Section 8, Rent
Supplement and Rental Assistance Payments}.]:

Insured assisted troubled
HUD-Held assisted troubled
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Insured unassisted troubled

HUD-Held unassisted troubled

Insured assisted potentially troubled
HUD-Held assisted potentially troubled
Non-insured assisted potentially troubled
Insured unassisted potentially troubled
HUD~Held unassisted potentially troubled
Insured assisted

HUD-Held assisted

Non-insured assisted

. Insured unassisted

HUD-Held unassisted
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The schedule must contain a resource utilization
strategy which includes both Field Office staff and
third party contractors (for projects with insured and
HUD-held mortgages only). Field Office staff shall
schedule their time in such a way as to complete,
within a year, physical inspections (1) on 100% of the
insured projects identified as troubled; (2) on a
target number of insured projects not identified as
troubled (the aggregate total of the inspections of
insured and HUD-held projects performed by HUD staff is
not expected to exceed 25% of the Field Office’s
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Insured/HUD-Held portfolio); (3) on 100% of non-insured
former PD projects which were sold with Section 8 where
HUD is the Contract Administrator; and (4) on 100% of
other noninsured assisted projects where HUD is the
Contract Administrator.

That portion of the insured and EUD-held portfolio
which was not inspected by HUD staff will be inspected
during the year by contractors ccupensated with fee
money from the FHA Insurance Pund. Projects with
Purchase Money Mortgages will 2lso be inspected by
contractors. Guidelines on the contracting
requirements and procedures will be distributed to
Field Offices when they are finalized. Field Offices
should be sure to include in their resource utilization
strategy the staff required to oversee and review
contract physical inspections.

This comprehensive review of the insured and HUD-held
portfolio is essential to the protection of the
insurance fund, as well as to verifying the quality of
housing provided to residents. 1In future years, Field
Offices must inspect only the pcrtion of the portfolioc
necessary to monitor the reliability of mortgagee '
inspections and to follow-up where a mortgagee physical
inspection or other indicator identifies a project as
troubled or potentially troubled. Thus, the contractor
and HUD physical inspections in the first year must be
used to judge the reliability of mortgagee physical
inspections. HKUD Field Offices cust ensure that
mortgagees comply with the proceiures outlined in
Mortgagee Letter 88-22, which sets forth the
requirements for completion of mortgagee physical
inspections. As is required in Notice 91-3, entitled
“Field Office Contrel and Monitcring of Mortgagee
Physical Inspections of HUD-Insured Projects,” Field
Offices must establish a tracking and guality control
system for these inspections.

FPield Offices must also ensure that a physical
inspection has been carried out prior to the approval
of actions with funding components, such as additional
subsidy approvals and workouts. This inspection
requirement is not to be bypassed unless:

- A physical inspection performed in
conformance with this Notice has been
completed within the last year; or,
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- If a physical inspection in conformance
with this Notice has not been performed
within the last year, the project
operations will be imperiled without
approval of the requested assistance.

Finally, when HUD staff from all programs are on travel
for any reason, if time permits, they should plan to
drive by any HUD assisted and insured projects located
nearby their travel route or destination. Their
objective will be to observe the physical condition of
the project with & quick walk through or drive by to
assess whether the project seems to be acceptably
maintained, or whether it requires further inspection.
This is a sound management practice that will make
prudent use of scarce travel funds. The Regional
Administrator and Field Office Manager are responsible
for ensuring the adoption of this practice, and for
seeing that appropriate training is provided to all
staff who travel. The traveler should be provided with
a list of projects to be visited during his or her
travel and must provide a report to the Loan Managenent
Branch Chief within five {5} working days of the

comnlecion of the travel and reviews.

Inspect properties to ensure sound physical condition.

No later than forty five {45) days after the effective
date of this Notice, Field Offices should begin the
physical inspections they have scheduled. Physical
inspections of troubled projects should be conducted by
the servicer, a construction analyst, or an engineer
capable of determining the cost of the required
repairs. If this type of resource is not readily
available to the Loan Management Branch, the Director
of Housing Management and the Field Office Manager
shall coordinate to provide either in-house resources
or a third-party contractor to produce the needed ccst
estimate.

Within each priority category, projects identified as
being in the worst condition should be targeted for
physical inspection first, with other projects to
follow. Pield Offices need not inspect projects that
have been inspected, by HUD or the mortgagee, within
the last six months, if the inspection was documented
and meets the criteria for a detailed report set forth
in B{3) below. Where deficiencies were identified in
previous inspections, however, the specific
notification and follow-up procedures described below
must still be followed. In these cases, the Director -



of Housing Management may grant exceptions to re-
review in writing on & case-by-case basis only where
substantial steps are currently being taken to address
past deficiencies. If the owner fails to correct the
deficiencies, he/she will be required to submit & plan
in accordance with Part B(5) of this Notice and will be
subject to all the monitoring and enforcement actions
in Parts B{(6) and (7) of this Notice.

HUD staff and contractors shall inspect the inside and
outside of projects’ housing units, buildings, grounds,
commercial space, and common areas for physical
condition and maintenance. For assisted units, the
absolute minimum level of acceptability is dictated by
a combination of Housing Quality Standards (HQS) and
local housing codes, whichever are most stringent in
the locale of the project. However, for all projects,
conditions above these minimum standards which
demonstrate the proper maintenance of the project
should be expected.

A minimum of 10% of the occupied units and all vacant
units will be inspected. The Chief of Loan Management
may authorize or require a lesser or greater number of

units ¢tz ke imcpectcd baced onn tho cice ef the project.

For example, it may not be beneficial for HUD to
inspect 10% of a very large project. 1Instead, the
Chief will set a minimum number of units based on past
inspections and reviews of large projects. Likewise,
it would not be appropriate teo inspect 10% of a small
project as the sanple of the units may not be adequate.
The Chief may again require a minimum number of -units
to be inspected. All common areas, such as equipment
rooms, laundries, and storage roons, must be inspected.

Following the inspection of the project, the servicer
or contractor must meet with the site manager or
owner/agent representative to discuss in general terms
the observations made at the project. Through this
"close out” meeting, owners should be informed cof the
major areas of concern so they can begin to develop
strategies for addressing the problems. TField Office
staff should stress at the meeting that the areas of
concern identified are not necessarily all-inclusive,
The final physical inspection report may include
additional findings of deficiency based on the analysis
of the overall inspection.



Document physical inspecticn.

Each physical inspection will be documented in writing
with detailed deficiency explanations, recommended or
required actions and time frames, and conclusions. The
prescribed format for this documentation will be KHUD
Form 9822, *Physical Inspection Report." The report
must be signed and dated, and must specify the expected
actions as outlined in Part B(5) of this Notice. TFor
physical inspections completed by HUD staff, the report
should be issued within thirty (30} days of the
completion of the field work. For contractor physical
inspections, the report must be delivered to the Field
Dffice within the contracted time frame.

Inspectors will record all deficiencies noted at the
project (including the location of the deficiency).
Detailed descriptions of deficiencies and locations
will be retained in the project files, while the regort
to the owner may be summarized. For example, the notes
of the inspector may show dozens of instances of broken
windows. The report, however, may state that
throughout the project broken windows were observed and
require the owner’s plan to repair or replace all '
Dronen windows. The cost estimate will be based on a
composite of the observed deficiencies (e.g. 45 window
panes @ $10). 1In addition, where practicable,
photographs will be taken and provided as part of the
Form HUD-9822 documentation. Care should be taken to
assure that photos are cross referenced to location anc
provide a description of the deficiency. Photos shculd
be used to capture both good. and bad conditions.

Notification of cwner/manager.

As discussed earlier in Part B(2) of this Notice, site
managers or owner/agent representatives should be
notified of possible findings at the close out meeting
immediately following the physical inspection. The
Field Office must send the completed physical
inspection report to the owner within two (2) working
days of the completion of the report by HUD staff or
contractors. A copy of the report must also be sent to
the managing agent and/or other contact identified by
the owner, and to the mortgagee for properties with
insured mortgages. It is not required that the Fielcd
Office send any photos with the report unless such
pictures are specifically referenced in the report.
Photos are primarily for use by Field Offices.
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Expectation of action by owner/agent.

where serious deficiencies are identified in the
physical inspection report (see discussion of "serious”
deficiencies below), owners must: 1) meet with the

‘Pield Office staff within ten (10) working days from

the date of issuance of the report to discuss the
deficiencies identified during the inspection; 2) at
this meeting, provide a written report on all actions
taken since the report was issued to correct the
deficiencies noted; and 3) within twenty (20) working
days of the meeting, provide a written plan detailing
how and when the remaining deficiencies will be
corrected. The Management Improvement and Operating
(M10) Plan format, including a budget identifying the
source of funds, may be used to provide the plan. For
deficiencies which are not identified as serious,
owners are not required to meet with the Field Office.
However, in these cases, owners/agents must submit a
plan within thirty (30) calendar days of the date of
receipt of the report, and are subject to all of the
monitoring and enforcement actions outlined in this
Notice.

In determining whether a deficiency should be
considered ®serious" or *non-serious,” Field offices
must develop criteria for application to the physical
inspection findings. Field Offices may use criteria
such as whether the repair need was judged as
-imeediate,* the health and safety threat of the repalir
need, and the cost of the required corrections. Field
Counsel should review the documentation to make &n
initial determination as to whether "waste” is present
or if a failure to maintain the property in good repair
has been displayed. Field Counsel should provide the
program office with guidance on the documentation which
should be retazined. Attachment 2 provides further
instructions on the Field Counsel review.

Corrective plans for insured projects, including those
submitted for non-serious deficiencies, must be
formalized and trackable, and monitored in the Tield
Offices. The plans should be reviewed by Field Counsel
as specified in Attachment 2. As Part 1 of the
Attachment explains, the role of the Field Counsel in
reviewing the designation of "serious” deficiencies anc
the corrective plans is to advise program staff on the
legal issues involved in these actions. For HUD-held
projects, corrective plans will be included in and made
part of a workout. If the owner refuses to cooperate
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(i.e. fails to produce a plan to correct the
deficiencies or will not modify the workout), then
enforcement action by the Field Office in conformance
with this Notice is required.

It is not acceptable for an owner to respond that the
cash flow generated by the project is not enough to
make the corrections. Field Offices should expect to
receive well thought-out plans specifying the level and
source of funds necessary to bring the physical plan to
an acceptable condition. Where an owner is requesting
increased HUD funding (such as additional subsidized
units or Flexible Subsidy) to pay for all or part of
the required repairs, he/she must present 2
certification and supportive documentation that he/she
has made every effort to secure funding from all
possible funding sources. Field Offices shall not
approve plans unless they provide for the final
resolution of the deficiencies.

Monitoring Corrective Actions.

If a monitoring system is not in place, each Field
Office will develop a system to monitor planned and
enmnleted corrections. The Early Warning System, when
implemented, may aid in the tracking of corrective
plans. Where serious deficiencies were identified
during the physical inspection, the Field Office shall
schedule a follow-up inspection within thirty (30) days
or less of the meeting to assure satisfactory
completion of all corrections that the owner indicated
were completed from the date of the inspection through
the meeting. Follow up inspections on completed tasks
may be performed by permanent staff or by centract
inspectors {for projects with insured and HUD-held
mortgages only). All follow-up inspections must be
documented either through a memorandum to the file, or
on a HUD Form-9822, clearly marked to show that the
inspection is a follow-up.

Pield Office staff shall notify the owner in the case
of noncompliance with the plan. The owner must take
remedial action immediately upon receipt of
notification, and must provide an explanation of any
noncompliance. Also, the owner must develop and
provide to the Field Office proposed revisions to the
plan of corrections. The Field Office will analyze any
suggested modifications to determine their feasibility
and their effect on the continued viability of the
plan. If the Field Office determines that a good faith
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effort is not being made to bring the project into
acceptable condition or if the plan, as revised, is no
longer feasible, then the action(s) described below
should be taken.

Action by Field Office in the event of noncompliance,
nonresponse cr nonperformance by owners of projects
with HUD Insured or HUD-held mortgages.

(a) If the owner fails to:

- meet as requested with the Field Office,

- cooperate with the Department;

- provide the reguested reasonable
corrective action plan;

- perform the agreed upon corrective

" actions contained in the approved plan;

or

- make appropriate revisions to a plan
which has not been carried out according
to the agreed upon timetable;

then the Field Office must determine whether
to recomrmend a declaration of defauvlt under
the waste provision of the mortgage, or to
recommend a declaration of default under the
Regulatory Agreement, or to initiate
litigation against the owner.

(b) Technical Defavlts,

If the owner has failed toc perform the
actions listed above and the physical
condition of the property has deteriorated tc
an unsatisfactory level, the Field Office
must determine whether the administrative
record supports a finding of violation of the
waste provision of the mortgage or a
~declaration of default under the Regulatory
Agreement. The Field Counsel should provide
guidance on the legal issues and necessary
documentation associated with either
determination. Attachment 2 includes a
discussion of the role of the Field Q0ffice
Counsel in develeoping a recommendation and on
the criteria which should be used in the
determination.



If the Field Office Manager determines that &
declaration of default under either the
mortgage or the Regulatory Agreement is
appropriate, he/she must recommend &
declaration of default to the Regional
Administrator. The Regional Administrator oI
his/her designee shall have the authority te
approve or disapprove the Field Cffice
determination.

1f the Regional Administrator accepts the Fiel:
Office recommendation, the Field Office must
notify the owner of the intended action by
certified mail with return receipt requested,
and must send a copy of the notification to tht
managing agent. The notification mush be
reviewed by Regional Counsel and signed by the
Regional Administrator before being sent to th
owner. The Field Office must inform owners in
the notification that they will be given thirt
(30) calendar days to show sufficient cause wh
the default should not be declared, or to
otherwise provide the plan, or feasible revise
plan, or carry out the previously approved pla:
of action. The Director oi Housing Manageaehc
may extend the time frame for specific cause ©
a case-by-case basis. He/she must document
such cause for the record.

1f the owner does not satisfactorily shcw caus:
or comply with the Field Office and Regional
Administrator’s reguests regarding corrective
actions within thirty days (or within the
approved time frame), the default declaration
should proceed with a request to the mortigagee
to accelerate the principal balance of the
mortgage. (See Attachment 2, Part V.) This

" jetter should be prepared by the Regional
Counsel and concurred on by the field and
regional program offices. The letter should
require that, under the authority provided the
Secretary contained in 24 CFR Part 207.25%, th
mortgagee declare a Covenant Default and
accelerate the principal balance of the
mortgage. For projects with HUD-held
mortgages, the Director of Housing Management
must request the Office of Mortgage Insurance
Accounting and Servicing to accelerate the
principal balance of the mortgage and to
declare the balance immediately due and
payable.
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After the mortgagee has prepared the election
to assign and the processing of the claim is
under way (or MIAS has completed the
necessary steps for HUD-held mortgages), tlre
Regional Counsel, upon instruction by the
program office, should move to obtain
mortgagee-in-possession status, either
voluntary or involuntary. (See Attachment 2,
Parts VI and VI1.) Field Offices should
follow the outstanding instructions regarding
the process for achieving mortgagee-in-
possession status.

When the Department is awarded the mortgagee-
in-possession status, the Director of Housing
Management should authorize the managing
agent to begin making the needed repairs as
quickly as possible to restore the project to
acceptable living standards. The repairs
should be paid for out of project income anz
the Insurance Fund.

(c) 1Initiation of Litigation.

If the situation is such that the housing is
belcw acceptable levels, but the
documentation or problem would not support a
default based on the regulatory agreement cr
the “Waste” provision of the mortgage, a
determination should be made as to thre
advisability of initiating immediate
litigation against the owner. Civil money
penalties should also be utilized where
appropriate to ensure compliance witk the
procedures outlined above.

{d) The Director of Housing Management may recommnend
the removal of a previously cited technical
cefault to the Regional Administrator or his/her
designee. The recommendation should be documentez
and in writing and should explain the
circumstances surrounding the recommendation.

IMPORTANT! The Pield Office must request/start
foreclosure concurrently with the commencement of MIP

status. This_is imperative and MUST be adhered to in
all cases, :

REGICNAL COUNSEL must review and concur on ALL notices
of intent to declare a technical default and ALL
subsequent correspondence to the owner,
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PROPERTY MANAGEMENT

Another integral step the Department takes to ensure
compliance with the regulatory requirements of EUD programs
is the performance of management reviews. Owners and the
management agents/entities they hire are expected to fulfill
2all requirements and functions under the Regulatory
Agreement and Mortgage. They must also provide management
services and oversight of operations in accordance with geod
managenent practice and industry standards of excellence.
Careful and diligent Field Office monitoring and evaluation
of the performance of these tasks are necessary.

1. Identify Projects to be reviewed.

Field Offices should schedule management reviews in the
order of priority specified earlier in Part B(1l} of
this Notice. Assisted projects which are physically or
fiscally troubled will receive first priority with
other projects to follow. As with physical
inspections, for non-insured assisted projects where
EUD is not the Contract Administrator or where HUD does
not have primary responsibility for monitoring the
project, the appropriate entity, such as the state
agency, FmHA, or the PHA, must continue to perform the
necessary reviews. Further instructions for the remote
menitoring of these reviews will be developed and
cdistributed in later directijives. Projects shall be
reviewed immediately, outside of the normal review
plan, where any serious problems exist or surface, c:-
where significant complaints are received. The
schedule of these reviews will, to the extent possiltle,
ccincide with the project physical inspection sv as tec
minimize impact on the project operations.

Ir preparing for these reviews, Field Offices
should examine the past several years of
management review reports, physical inspection
reports (both HUD and mortgagee reports), tenants
complaints and comments. Exceptions to re-review
may be granted in writing by the Director of
Housing Management on a case by case basis. For
example, a re-review may be bypassed where
substantial steps are currently being taken to
address past deficiencies.

Each Field Office and its Regional Office shall agree
on the minimum number of reviews to be performed in a
given fiscal year. Such determination will take into
account factors such as staffing, level of staff
skills, field office input, geographic constraints,
number and type of projects, ratic of assisted to
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unassisted projects, number of known troubled projects,
level of difficulty of troubled projects, and other
identifiable factors considered pertinent. Field
Offices may use contractors for completion of
management reviews for projects with HUD insured and
HUD-held mortgages which are not identified as
trouvbled. Instructions for contracting out management
reviews will be distributed in later directives.

Management Reviews.

All projects marked as troubled, physically cor
fiscally, will receive a comprehensive review covering
all aspects of property operations. Exceptions to the
comprehensive review format may be granted in writing
by the Director of Housing Management on a case by case
basis. Documentation of the exception shall be
maintained. The scope ©f all other reviews and follow
up reviews will be determined by the Field Office Loan
Management Branch Chief.

Documentation of the Management Review.

Each review of a2 project will be documented on Form
HUD-9834, Management Review Report. Reports will
contain a sumpary of any identified deficiencies,
recommended or regquired corrective actions and time
frames, and conclusions. Field Office records shall
contain a detailed description of any deficiency noted
along with cocumentation to supper: the deficiency
finding. 1If raterials referenceZ irn the report are nct
physically attached to it, Field Office staff should
ensure proper documentation of the location of such
materials. Fecr example, the review mey have ingluded a
review of past Financial Statements or Morthly Reports.
Rather than copying and attaching the Financial
Statements as background, a note in the documentation
regarding location should be included, (e.g. 1987
Annyal Financial Statement, p.12).

Notification to owners/managers.

The Field Office or contract employee, upon completion
of the management review, must conduct the regquired
close-out at the project and then must send a written
report to the owner. Reports for reviews carried out
by HUD staff will be completed within thirty (3)) days
from the completion of the field work. Reports for
contractor reviews will be completed within the
contracted tipeframe. A copy will be sent to the
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project managing agent and/or contact identified by the
owner, and to the mortgagee for projects with insured
mortgages, within two (2) working days of the
completion of the report.

Owner/Manager Action.

Cwners must provide the Field Office with a plan for
correction of the noted deficiencies within thirty (3(C)
days of the date of notification. Such response will
not be delayed by the owner’s option to appeal. The
correction of valid deficiencies which were not
appealed shall not be delayed during an appeal. The
plan may utilize the MIO plan format.

Monitoring.

HUD staff must ensure that owners are carrying out the
required corrective actions. If a follow-up systen is
not in place, the Field Office shall establish a
follow-up and reporting system which monitors the
actions taken by the owner to cure existing
deficiencies.

A3 long a3 the ceficiencies arée being corractsd in
a timely and professional manner, the monitoring
shall continve by the Field Office. If new
deficiencies are revealed as a result of routine
monitoring or as a result of a subsequent review
of operations then the Field Office will repeat
all steps necessary to assure owner compliance.

Action by Field Office in the event of noncompliarnce,
nonresponse, or nonperformance.

Field Office staff shall notify the owner in the
case of noncompliance with the plan. The owner
must take remecdial action immediately upon receip:
of notification, and must provide an explanation
of any noncompliance. If the noncompliance is
caused by the management entity, then sanctions
against the management entity must be undertaken.
These may include:

a. Requiring the owner to replace the management
agent; :

b. Filing a report under 2530, Previous
Participation;

c. Instituting limited denial of participation or
other administrative sanctions;
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d. Applying civil money penalties as outlined in 24

CFR Part 30; )
e, Taking legal action, such as filing a lawsuit
to address a specific infraction.

Also, the owner must develcp and provide to the
Field Office proposed revisions to the plan of
corrections within ten {10) days of the _
notification. The Field Office will analyze any
modifications to determine their feasibility and
their effect on the continued viability of the
Plan. For properties with insured and HUD-held
mortgages, if- the Field Office determines that a
good faith effort is not being made to correct
deficiencies noted in the ranagement review
report, if a plan is not received, or if the plan,
as revised, is no longer workable, then the Field
Office should pursue a declaration of default,
under either the waste prevision of the mortgage
or under the Regulatory Agreement. Field Offices.
must follow the specific determination,
documentation, notification, and assignment/
foreclosure procedures outlined in Part B{7) of
this Notice.

HUD ASSISTANCE

18

In all transactions concerning any project where additiora.
HUD assistance is requested (fcr example, Flexible Subsidy,
Capital Improvement Loan Progra=, Section 8 Loan Marnagemenst
Set-Aside, Section 241 Equity Take-out Loan, Work Outs,
Partial Payment cf Claims), or approvals are sought {such as
TPAs), the Field Office shall:

1.

Ensure that the physical condition of the property is

satisfactory or will be returned to satisfactory

condition upon delivery of such reqguested assistance cr
approvals, and that all project services and management

are reliably and competently delivered;

Ensure that, based on Field Office records, the project

operation is generally free of significant or

repetitive resident complaints or that the caute cf the

complaint would be rectified by such assistance; and

Ensure that, where a problem exists, HUD does rot
provide or negotiate any transactions or assistance
until the owner: a) submits a plan to correct and

remedy any deficiencies documented by the Departmen:
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and b) certifies and documents that he/she has taken
steps to secure funding from all possible socurces. The
owner’'s plan must constitute a final solution to the
problems and to the deficiencies.

PLANNING AND USING AVAILABLE RESOURCES

Field and Regional Offices shall simultaneously review the
resources currently available and develop an estimate of in-
house and contracted resources required to accomplish the
tasks outlined in this Notice. For projects with insured or
HUD-held mortgages, contracted resources should be utilized
for completion of the inspections and reviews detailed here,
as well as for completion of normal Field Office
responsibilities such as financial analyses. An estimate of
available resources is an integral part of scheduling of
reviews and inspections, and should be a part of the review
and inspection schedule already in place in each Field
Office. Field Offices will continue to follow their
schedule while developing plans to accomplish the broader
tasks set forth here. Reviews should not be postponed or
cancelled while scheduling and research is going on. An
exception may be made where selected, planned reviews are
cancelled in order to free staff members for the purpose of
developing the longer term plan called for in this Notice.

A determination must be made by each Field Office as to what
functions will be or can be delayed, cancelled, or moved tc
a2 lower priority. The provisions outlined in this Notice
will take a great deal of time and resocurces. However, many
of the functions that are already carried out by the field
office are part of this effort. For example, as part of a
management review the financial reports of a project are
examined.

Many Field Offices have taken and continue to take cuick and
decisive action in cases where a requlatory breach has
occurred. These offices should continue their direction in
compliance with this notice. Offices which have not taken
such aggressive stances in the past are required by this
Notice to review their procedures and directions to assure
that the intent of this Notice is carried out.

Acting Assistant Secretary for Housing-
Federal Housing Commissioner
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Attachment 1

INDICATORS POR _TROUBLED/POTENTIALLY TROUBLED PROJECTS

A multifamily project may be considered troubled when it requires
assistance in order to meet its obligations and/or toc provide the
quality of housing and services to which its owner committed in
the subsidy contracts and/or regulatory agreement. Potentially
troubled projects are those where (1) critical information
regarding the operation of the project is not available or (2)
where the project’s situation is such that it may soon require
assistance if action is not taken to address existing or emerging

difficulties. 1Indicators that such a situation may exist
include:

1. The project has a high or increasing vacancy rate.

2. A majdr system in the project reguires replacement, major

repair, or repair beyond existing or potential project
Iesources. '

3. The preject has persistent physical problems of a serious
nature (such as health and safety problems, security
problems, deferred mzintenance, or lack of Janitorial
services or routine maintenance).

4. There have been improper or unauthorized distributions, as
defined in HUD Handbook 4370.2, Financia) Operations and
Accounting Procedures for Insured Multifamily Prodjects, or
unauthorized diversion of project assets.

5. The Management Review or other financial analysis determined
that annual or monthly operating expenses exceed income
potential and will more than likely continue,

6. Project expenses are 2bnormally high or low compared to
previous years or comparable projects.

6. Project rents are abnormally low or in excess of autherized
limits.

7. The owner/sponsor has threatened or has declared bank—uptey.

8. There has been more than one request from the owner(s) to
use Reserve for Replacement Account money for the mortcgacge
‘payment, fuel, utilities, insurance, security or for rcutine
expenses for which the account was never intended.

9. The Management Review reveals management policies or
procedures that jeopardize the project, as indicated by a
rating of below satisfactory in one or more categories.
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11.

12.

13.

14.

15,

16,

17.

ig.

19,

21.

There are persistent, validated tenant complaints of a
serious nature, including but not limited to harassment,
leasing frregularities, improper certification,
discrimination, or fraud by the project management or owner.

The owner/agent have not met their contractual, statutory
and/or managerial obligations and heve not developed
programs to address them,

Annual financial statements disclcse significant
irregularities, such as qualified auditor’'s opinions;
negative cash throw-offs; line items that are inconsistent
with each other, with the prior years, or with similar
projects; under funded General Operating Reserves (GOR),
Replacement for Reserves, or escrow accounts; or increasing
accounts payable, receivables, or bad debts.

Failure to provide required or requested data with respect
to fiscal items for significant matters invelving the
management/operation of the project.

Physical inspection indicates serious enmergency health and

safety hazards for which there is no acceptable plan of
correction.

Section 8 units do not meet HQS and project funds are not
available to immediately correct the deficiencies.

Serious drug problems prevail in the complex or in the
neighborhood.

In the case of a non-profit, the Boarc does not mee: the
criteria used when it was originally constituted.

Owner has threatened to abandon or kas abandoned the
complex.

Commercial space is unrentable or is being rented a:
uneconomic rents, causing a cash drzin on the project, or
commercial space detracts from project liveability.

The mortgage is in default.
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Attachmwent 2

ROLE OF PIELD ANT} REGIONAL COUNSEL IN
COMPREHENSIVE MIULTIFAMILY SERVICING

I. Introduction

The primary role of Field Counsel (counsel other than
Regional Counsel) will occur in the initial stages of the
comprehensive servicing process and will be one of reviewer for
legal sufficiency. The primary role of Regional Counsel will
occur in the later stages of the servicing policy and will
primarily be one of reviewing for Regional consistency as well as
preparation for litigation. The Field Counsel review will occur
a8t several stages. The first review will occur when the progran
office designates a multifamily project physical deficiencies as
"serious". The second will occur when the corrective plan is
established and monitored. The third level will occur when the
project is targeted for a technical default where Field Counsel
will be available to assist the Regional Counsel with respect tc
the declaration of default and any related litigation.

We will go over each of these stages. It is important to
remember that the program office jis respeonsible for the decision-
making and that counsel’'s role is to advise the program office of
any legal issues and to implement the program decision.

I1. Designaticn of deficiencies a5 “serious”

Page 10, paragraph 1 of the proposed notice discusses the
designation of deficiencies noted in the physical inspection as
"serious® or *non-serious". The notice requires the fieid office
to establish its own criteria and suggests factors such as the
immediacy of the need for repair, its impact upon health and
safety, etc. Because this initial designation of a physical
defect is material to HUD later being able to declare a techrical
default, it is important that a legal policy review occur at this
stage. Although the eventual technical default ma2y occur as a
failure to correct the Regulatory Agreement contractual
obligation or to maintain the mortgaged premises in good repair -
we believe HUD will be in a stronger position if the waste
provision of the mortgage is violated. Accordingly, the standard
for legal review should be: 1is the physical deficiency ¢f such &
material nature as to constitute waste,

There is no Federal law on what constitutes waste.
Accordingly, state law must be researched because that is the law
to be applied in any litigation. Once you have completed the
legal research on this point, a review of the documentaticn must
be conducted to determine if the evidence in this case meets the
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legal standards. In the event that your review indicates that
this situation does not constitute waste, you must advise the
program office of 1) any additional documentation you may need tc
determine if waste is present or 2) if the problem is not one of
documentation but rather is one of the degree of the physical
defects, you should advise the client of the result of your
review. Because the legal standard of waste is more difficult t:
meet, if waste is present the legal standard to show a breach of
the Regulatory Agreement will Le met. However, if waste is not
present, you must determine if the documentation would support &
finding of *"failure to maintair in good repair*,. In the event
that this standard is not met, you must advise the client of your
determination and prepare a written recommendation supporting
your decision not to regard the deficiencies as “serious”.

In all reviews, any written opinions are privileged
communications and all documents should be marked *"Privileged-
Frepared in Anticipation of Litigation® and the program office
should be instructed not to waive their privilege by releasing
this work product.

I1I. Establishing and Monitorirg the Corrective Action Prograuw

Again, because the establishment or an acceptapie currectlive
acticn program may result in tre initiaticn of litigation, a
legal review by the Field Counsel’s office is necessary at this
stage. The notice states that the fact that the project does nc:
generate sufficient cash flow is not a jus:ification for not
infusing such resources. While this fact when examined in
isolation is correct, if surrounded by facts that indicate
substantial government complicity, such as EUD written acceptance
of physical deficiencies, this may impair or affect EUD's presen:
decisions on how best to proceed.

The decisions of the program office must be reviewed to
ensure that they are not arbitrary and capricious. 1In some
circumstances, the proposed corrective action may nc: be an
appropriate position for the program office to take. This issue
is an administrative law issue and we have prepared some case law
guidelines which are attached &5 Supplement A hereto. Beyond the
issue of arbitrary and capricious government action, when
reviewing the program office’s actions and decision, be attentive
to the classification of the mortgagor to determine if it falls
into a "suspect classification" making the Department vulnerable
to discrimination claims. It is imperative that your legal
review assures fair and even-hianded treatment of all mortgagors.
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In addition, at this stage, you should review the
administrative record for accuracy. Is the name of the mortgago:
correct? What's the financial status of mortgage payments? Have
there been any unauthorized transfers of physical assets? Make

certain that all information necessary to declare a technical
default is accurate and able.

IV. Declaration of Technical Default Under the Requlatory
Agreement '

Part 7, page 22 of the proposed notice details the stages on
which the field office may notify the mortgagor of its intent to
declare a technical default. 1In the event the legal review in
the stage where the physical defect is determined to be "serious”
has resulted in Field Counsel’s opinion that waste is present,
the legal review will simply turn on the issues of whether there
is evidence of non-response or non-compliance. In the event that
waste is not present, the Field Counsel must review the proof of
the breach of the Regulatory Agreenment provision requiring the
owner to maintain the project in good repair.

The program office decision to declare a technical default
under the Regqulatery Agreemen: for failure to maintain the _
property in gooa repair must be reviewed by the Fiela Counsel.
This review must result in either the recommendation in favor of
the determination or a recommendation against the determination
for failure to meet the legal standards necessary in that
jurisdiction. As discussed before, the Regulatory Agreement
standard is & lesser standard than that of the mortgage ccvenant
default for waste. Field Counsel should review all documentation
utilized by the program office in making its determination that
the project is not in good repair. Field Counsel must be assures
that there is sufficient documentatior and that this data is
specific, contains specific detail and mzintains a level of
objectivity and consistency which would support a determination
of lack of repair. In the event Field Counsel! does not telieve
that there is sufficient evidence of disrepair, Field Counsel
should make one of the following recommendations:

1. Recommendation to redesignate the project - identify
physical deficiencies as non-sérious and remove from
consideration. This recommendation should set forth
the reasoning that there is insufficient evidence to
meet the legal test for disrepair.

‘2. Recommendation for further information. Field Counsel
believes that further documentation is necessary prior
to designation as troubled. Field Counsel should
prepare a recommendation of the type of documentation
necessary for a thorough review to be conducted.
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3. Recommendation to redesignate because of HUD’s actions.
In the event there is sufficient evidence to declare 2
technical default, a 30-day dermand letter must be sent
to the mortgagor describing the contract violation and
allowing the mortgagor & 30-day time period to correct.
At this stage, the Regional Counsel‘’s Office must
review the demand letter that should be signed by the
Regional Administrator. We have attached as Supplement
B, sample 30-day demand letters for your assistance.

v. Instruction to Mortgagees Requesting the Acceleration of the
Mortgage Indebtedness due Lo Requlatory Agreement Violation

We have attached as Supplement C, 2 letter to the mortgagee
requesting acceleration of the full mortgage indebtedness due to
the mortgagoer’s failure to comply with its contractual obligation
to maintain the premises in good repair. This letter should be
prepared by the Regional Counsel with the necessary concurrences
from the field and regional program offices. At this point,
Regional Counsel should work with the program office to deternine
when the mortgagee has notified the mortgagor of the debt
acceleration and determine when the mortgagee has prepared the
election to assigrn. Regional Crunsel should comrunicate with the
Office of Multifamily Mortgage Insurance (OGC) and the Office ol
Insured Multifamily Kousing Development tc ensure that any
elections to assign as a result of technical default, are
processed in an expeditious manner.

VI. Attempt to Obtain Voluntary Mortgagee-in-Possession Status

During the processing of the claim for mortgage insurance
benefits, Regionzl Counsel should, upon instruction by the
appropriate program office, approach the mortgagor to obtain 2
voluntary mortgagee-in-possession status once HUD is in the legel
position to exert its right as mortgagee. A sample format has
been attached as Supplement D.

VII. Involuntary Mortgagee-In-Possession Status

1f the mortgagor indicates a reluctance or refusal to sign &
voluntary mortgagee-in-possession agreement, Regional Counsel
should prepare for mortgagee-in-possession as an affirmative
right. Regional Counsel must prepare a complaint, memorandum c:
law, and all supporting affidavits. We have attached as
Supplement E, sample pleadings for guidance to Field Counsel;
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however, the law in every jurisdiction must be reviewed and the
facts of each case must be specifically spelled out. Once the
proposed pleadings are prepared, Field Counsel should send then
to the appropriate U.S. Attorneys Office with coples to:

J. Christopher Kchn

Director, Commercial Litigation Branch
Department of Justice

P. 0. Box 875

Ben Franklin Station

Washington, D.C. 20044

Herbert L. Goldblatt, Assistant General Counsel
ATTN: Nancy Christopher

Department of Housing and Urban Development
Room 10270

451 7th Street, S.W.

Washington, D.C. 20410



SUPPLEMENT A
Because HUD has not previocusly implemented a policy such as

the Comprehensive Multifamily Servicing policy, we must zeview
KUD’s decisions in 1ight of the case law slready established.
Because this policy may vltimately result in a “taking* of
property interest, it is imperative to examine WUD’s
determinations with a critical eye. A decision by HUD to
foreclose is subject to limited judicial review under the
*arbitrary and capricicus® standard of the Administrative

Procedure Act (APA). UD.S. v. Victory Righway Village, Inc., 662

F.2d 488, 494 ([Bth Cir. 1981), citing I.S. v. Winthrop Tcwers,

€28 F.2d 102B (7th Cir. 1980). Section 706(2) of the APA
authorizes & reviewing
court to hold unlawvful and set sside agency action,
findings and conclivsions found to be . . . arbitrery,
capriciouvs, an abuse of discretion, or otherwise nct in
accordance with law.
ﬁence, when APA review is svailable, the scope of judicizl review
is limited to analysis of the administrative record to cezermine
vhether the agency’'s action was ®arbitrary, capricious, &= abuse
of discretion, or othervise not in accordance with the lew."
Carmp v. Pitts, 411 U.S. 138 (1573): Qitizéns to Preserve Cverton
ark v, Volpe, 401 U.S. 402 (1571). In the case of the

designation of troubled project and particularly the
determination that & technical default is warranted, the Field
Counsel should identify and zreview the full contents of the

administrative record.
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In applying the arbitrary and cepricious standard, judicial
review is limited to whe:hér the agency actien was 'raf!onal.
based on relevant factors within the igeniy'a statutory
avthority.® Motor Vehicle Mfrs. Ass’'n v. State
€o., 463 U.S. 29 (1983) */; Frisby v. U.§. Dept. of HUD, 755 F.2¢
1052 (3rd Cir. 1985) ?/. The ultimate standard of review of an
agency is a nafrow oﬁe._ Citizeng, 401 U.S. at 416. See also,

'/ National Highway Traffic Safety Administration's
(NHTSA’s)} recision of motor vehicle pa2ssive restraint standard
was held erbitrary and capriciovs. In 1977, the NHTSA {ssued 2
motor venicle satety stancarg pursuant to the National Traffic
and Motor Vehicle Safety Act that recuired rewly sold cars to be
egquipped with either air bags or detacheble/nondetachable seat
belts as of 1882 or 1584 eodel year. But tefore that date, the
sgency issued a final rule rescinding the passive restraint
regquiremen: in the standard, the agersy s:2ting that the
regquirement was no longer yeascnable cr practical in view of the
minimal safety benefits and the costs of i=plementing the
requirement. On certiorari, the Supreme Court, held NHTSA's
recision erbitrary and capricious since the agency failed to
present an adequate basis and explanation, and failed to supply
the requieite reasoned analysis for its action. ‘

'/ Class action suit was brought to enjoin sale of
rultifamily housing project by WUD to a private developer withous
rehabilitation requirements and Section 8 certificates being
attached to sale. The V.S. District Court of New Jersey refused
to grant the {njunctiocn and appeal was taken. The Court of
Appeals held that Congress has vested Secretary of HUD with
discretion in deciding, with regard te disposition of a
pultifamily housing project, which stetutory gosls are to be
furthered and that sale of the project without rehabilitation
requirements and without Section 8 certificates was not
arbitrary, capricious, or an abuse of discretion since Secretary
balanced cost-effectiveness of disposing of project against
conpeting goals of furthering housing-related objectives and
reached a reasonable decislon. -



. 2%

Anderson v. KUD, 701 F. 24 112, 113.15 (10th Cir. 1583) ¥/;
Roberts v, WUD, 473 F. Supp. 52, 545 (N.D. Miss. 1979). ¥/
Thus, where a decision is comnitted to age$cy discretion, & court
in reviewing that'decision, i3 limited to the standard for revies
set forth in % U.5.C. Section 706(2){A). .

Therefore, the Court is to decide only whether the agency’s
decision was based on a consideration of relevant factors, and
whether there has been a clear error of judgment. Federsl Wat.
¥ortg. Ass’n v. Rathgens, 595 F. Supp. $52, $£5, {S.D. Ohio
1984). 1In considering

whether agency action was based on reieveat factors,
the reviewing court normally must determine whether the
agency relied on factors Congress intended it to
consider. If the Court determines that the agency

renlind s Ffombawn shept Panaepee {utpadad e Tt~
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consider. If the Court determires that the agency
relied en factors that Congress did rst intend for it
to consider, or has failed to considsc en important
aspect of the problexz, the action shculc be set ssice
as arbitrary and capricious. [Frisby, 75 F.2d at 1035.

3/ y¥or:gagor brought action for declaratory and injunctive
relief and for review of KUD’'s decision denyizy reguest for
acceptance of a mertgage 2ssignment. U.S. District Court -34
Colorado deried relief and mortgagor appezled. Court of Aprezls
held that KUD's denial was not arbritrary, cayricious, or abuse
of discretion because contrelling test §is whether record facts

supporting agency action are adequately adduced and rationally
applied.

8/ Court concluded that KUD's adninistrazive decision with
respect to application of naticnal flood insurance prograa to the
city of Aberdeen, Mississippi, based on known historical flced
data, was not arbritrary and capricious, but rather, procecural
steps required by statute and applicable regulations were
followed with meticulous care. Hence, because fact finding
procedures were considered adequate, the receipt of additional
evidence on a de novo hearing before district court was
unnecessary. e
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1£ HUD's fect finding procedures in e particular cese would

be inadequaté and civil penalties were imposed upon & mortgagee
or lender by an administrative law judge, the mortgagee or lender
would be entitl;d to a trial de novo. Otkerwise, any judicial
review would be based on the adoinistrative recoerd.

As the case law indicates, courts are reluctant to intervene
where Congress has granted an agency discretion, and resulting
decisions are subject to judicial review only to determine
whether an agency has exceeded statutory authority or has ected
arbitrarily. Further, the agency action is entitled toc 2
presumption of regularity and the burden of proof rests with the_
non-governmental party. NMore importantly, agency action will nct
be set aside on grounds thet it is arbritrary and capriciovs if
the action is rational, bzced on relevant factors, asnd within the
agency’s statutory suthority. As a2 safeguard, it would be wise
to keep in mind that & raviewing court must determine wheiler the
agency considered relevent data and articulated an explanziicn
establishing & rational connection between the facts founc 2nd

the choice made. ¥/

%/ Frisby, 755 F.2d at 1055, citing Burlington Truck Lines
v. United States, 371 U.S. 156, 148, B3 S.Ct. 23§, 246, § L.ES,
2d 207 (1962).
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CERTIFIED MAIL - RETCEN RECEIPT REQUESTED

¥r.

RE: Violatlon of Regulatory Agreerent

Dear Mr.

This letter will cernstitcte fermal potice by tke fecretary
of tte Departrent cf Fersicg acd Urban Developdent that yeu are
in cdefatlt of tte Pagrlatory hAgreemest execoted between yoursell
end EUD. You have viciate2 tie Fegulatory Agreecent Ccoirace
wvhich regnires you tc raintain the rortgaged pre=ises, 2ccome
rocetions, and grouzds in good repair ané conditicn. By your
failure to so pairtals the lavajo Apartrests project, yotu have
violated the zortgage's contractual obligation that yeu oot
co==it vatte toen the rorigaced presises, By letter of ’
1985, Chief cf lecan Harageoest 2 ED's .

, £le1d office, inforoed you of your violaticn of the
Fegulatesy Agrezenent axé portgage. %o date, yot lkave falled to

ccorrect these violatiozs. Accordingly, the fecretary Leredy

ceclares you in defeclt cf tiese contracts and is thes ectitled
to purscte the resedies therels proviced,

gefore ialtiatirg litigation, however, we will provide yoo
with az opportunity to dlsctss your propesals to semedy this
sitcation. We will delay cur request to the Departoent of
Justice to pursue Jitigatiec, Sncluding tte alterratives of.
specific perforzance cr.foreclosure, for 30 days. To set tpa

peeting with my staff s ¢ please contact, ¢r Rave yctso
attorney contact, s Office of . Coursel,
at If you prefer to submit a wvrittes response,
please send it to at Room * ¢

1f you £211 to respend to the Secretary’s satisfactien
vithin 30 days, be acvised that the Fecretary will fnstitute ..
suit. In such event, attorneys' fees are not an eligidle project
expenses . . _
Sincerely, 3\\

-
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©F FICY OF Tolf AL tart S CALTARY PO MO
DA N, mD 00 A

Re1: . « Project No.

Dear Y-,

The Department ©f Housing and Urban Develcpment (the ]
“separtrment® or °"HUD®) has cozplled docuxentatien skowizg that -
¢ (the *Ovner~) bhas falled tec zeintaln
e e m (the *Prcject®) in good repalr and coxdi{ticn,
enc tnus has viclated paragraph 10 ¢f the HUD-irsured E=rigage ’
{the "Mortgage®) held by « Paragraph 10 provider in
part as follows:

AXD MORTGAGOR COVINANTS, PROMISES, AND AGRIES EZRZ=T:

10. To cc==it or suffer no waste cof paid propersty,
fend) to maintalrn snd keep the bulldings, fences, an2
other I=provezents td Lo erected on said prenises Lo
oood repalr and condition. ..

Thezefore, pursuant to 24 CFR §207.257, the Department tesedy
exercises its right to require . to accelerate peyzens ¢f
the cutstanding principal balance due on the ¥ertgage ¢a the
basis of thix viclation. You are hereby directsd to {—eZlately

send & notice of accelezation to the Owner, with a copy t> the
undersigned.,

. declaration of defevlt and accelerzsics of the
dedbt puzsuant to this letter shall constitute an event ef cefanls
as provided in section 207.255(a)(2) of the regulationt. Upen
expiration of the thirt{ day grace period specified in

&

§207.255(c) of the regulations, shall be enticled
pursuant to §207.258(s) to give the Departxent notice ¢l i»

intention to file an {npurance clain and of itz elsctlon to
assign the Mortgage. Because of the Department’s interest in
restoring the Project to satisfactory condition as goor &3 ° .



possible, we re
insurance clai=

to arrange for the assigntent.

guest that you expedite the £iling ©f the
- In this eonnection pleass contact

33



SUPPLEMENT D

{Hortgagor Name -
4nd Address) : ’

_Re: Project Maime:
“Llocation:
Project Xoo:

Dear *

L ]
*

This tetter, when Properly executed By an authorized officer
of

gagor®), snail constitute an dgreement det *
the Secretary of Kousing and Urpan Developoent (herein called the

“Secretary®), scting by ang through {title) . —
{(nace) > with regirg to FAk Project No, —
(herein called the *Project®),

WHEREAS, the Mortgagor has falled to r2ke piyzents oweg to
the Secretiry ynder a Fortgage Kote secured by the Project, ane
has been culy declareg to be {n defaylt by the Secretary;

WHEREAS, the Regulatery Rgreement entered 1nto tetween the
Mortgagor ang the Secretary proyides that the Secretary eay tate
possession of the Project after such defaylt By the Kortgagor;

KHEREAS, the Kortgagor ang Secretary wigh to provide for tne
orcerly and peaceadle transfer of the possession ang sinagemen
the Project from the Mortgagor to the Secretary,

ﬁDH. THEREFORE, the Kortgagor and the Secretary igree as

fellows:

1. The Mortgigor -will deliyer to the Secretary or his -
dsents possession of 1) the property, real, personal er

Bixed, assoclated with, derived frea or ysed {n the
operation of the Project. :

2.  The mortgagor ang his agent winN refraln froe fnter-
fering 1n any Wiy with the possessien, preservatien,

cperation and management of the Project by the Secretary
or his agents,

L
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The Kortgagor heredy assigns te the Secretary the right
to collect anc receive all rents, chirges and profits
from the Project, The Secretary agrees to use this
Project income to Ply necessary expenses for operating
dnd preserving the Project and to alse psy the Kortgag-
or’s obligations under the Note and Kortgige when Prod-
ect {ncome exteeds operating exzenses. WNhen operating
expenses exceed project fncome, $ny adviances made by t14¢
Secretary will be added to the outstanding Indebtedness
due and piyadle under the Kertpage.

The Mortgagor shall) deliver to the Secretary forthwith,
Bat fn no event later than . y the
following:

(2) AYY funds held as terant security de;oi1ts. zlong
with an accounting for each temant of the 1nount
collectec ang dite of collectiorn. .

() Al funes §n Project operating sccounts, reserve
fund accounts and any ether 2222unts Ceriveg Trom

or associeced with the operatio: of the Froject.

{2} A1 existing leases entered into between the Hort-
v §350f anc the current teninis of the Project, ane a
. schedule of current rental rates.

(2) A1) supplies, furniture, ecsipoent and other pere
sonal property associsted with the Project.

{e) Al existing service contracts for the Project
facluding, but not limited to, contracts for lane-
sciping, pest control, eetered laundry equipzens,
dir-concitioning and heating.

The Mortgagor will preserve a1l finincial records, boosts
of account and reteted materfals ang rale them avafladle
to the Secretary for fnspection at any tise. The Mortge
ggor will also provide the Secretary with a fina)
financial accounting for the prefect cevering the perics
from the Kortgigor's last audited firancial statezent 2o
the dite of postessfon by -the Secretary. This ace
counting pust Be prepired dy an fndepencent pudlic:
dccountant and certified by the accountant and the
Mortgagor in accordance with the requirezents ef KUD
Handbook 4372,1. The Mortgigor shall provide this
dccounting by * *

’
b Y

bl




The Kortgagor scknowledges that the Secretary may act a
the agent of the Mortgagor and any other party whe has
ownership interest in the project when necessary to
Carty cut all minageaent functions at the project, such
&5 tenant evictions and pent facreases, which are
Fesefved to property owners by state law.

The Mortgagor acknowledges that the Secretary, {n takin
pessession of this project, assures none of the
Tiadbilitdes, costs or expenses {ncurred by the Mortgapor
prior to the taking of possession by the Secretary.

The Mortgagor dcknowledges that the actions detafled

herefn are to be taten without prejudice to or waiver of
dny right of the Secretary {n any matter that has or may
arise In conmection with the Project. )

Secretary of Housing ang Kertgagor:
Urban Developrent

8y: By:
Title: Titde:
Date: Date:




it ud»

z, H 3 WASHINGTON. D.C 20410-4500
13
.\.-ﬂ

el O Glag i BmElL . -

J. Christopher Kohn, Esg.
" Director, Com=sercial Litigation Branch
Civil Divisien

U.S. Department of Justice

Fost Office Box 875

Ben Franklin Station

Washington, D.C. 20044

" Res

Dear Hi. Xohns

Enclosed are proposed cozplaints against the owners of 2}
multifanily housing projects in . . &nd the
contract purchesers of ‘each of the three projects. The
cocplaints are bazed on the defendants’ fallure to properly

tmnglan ¢hpn o-:--‘--h- --.: t‘\‘-.. -

melinssln ths Sy $5eX Orcfers placing KUD in
pceseseion of each of the three prciects. After assuming
poseession of the projects, whick ere badly deteriorated, D
intends to perfor= extensive repairs.

W iww et Emea

At the present tize, the rmortgages on tke tvo of the thoe
projects are held by KUD while the third is held by a privace
lencer. The holder of the thircd portgage is in the precess ¢f
essigning the mortgage te HUD. EUD does not have thre statustss
authority to acvance noney from its insurance furds to perfczs
necessary repeirs before HUD acquires the mortgage. Therefcsze
the cc=plaint concerning the privately held mortgage should re
be filed until the assigrnment of tle mortgage for that proless
placed on record. We will notify you iz—edistely after t
ssaigrzent has been recorded. '

We believe that our interests in these cazes will Lest le
rotected by £i1ing of motions for summary 4udgment as soon as
possible after the cases have been filed. Enclosed i3 a prcpor
zexorandum and declaration to support such a motion in cne cas¢
The declaration has been reviewed and approved by the potenzie!
declarant. Thesa docuzents can be used as a model for
peooranduns filed in the other cases or they can be modified ¢:
cover all of the cases if they are consolidated by the cousz.

-
-
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The low and poderate incoze
housing projects were built with the proceeds of lcans which we
insured agsinst default by the Secretary of EUD under Secticn
221(d)(3) of the National Housing Act, 12 U.8.C. $17151(d)(3),

H J or Section 236 ©f the Naticnal Housing Act, 12
U.5.C. §171524], | ‘ ). The lcans were zad
in the late and early s and there are a total of -
units in the three projects. EFach project is owned by & separa’
nonprofit corporation which is affiliated with

In consideration for the portgage insurance provided by th
Secretary, the owners entered into Regulatoery Agrcazent contract
with the Secretary which impose certein restrictions on the way
the owner operates the project. The Regulatory Agreements
provide, a=ong other things, that the owners must raintain the
projects °in good repair snd condition® and that tie owvners zay
rot sell or convey the projects without EUD’s approval.

The Regqulatory Agreements specify several remedies which &
available to EUD i{f the owner should fail to cbserve its
- obligaticns thereunder. Among these Is the right tes -~ - -~

Take poesession ¢f the pradest,,.and gpacats the project is
accerdance with the ter=s of this Agreezent ustil such ti=e
as the Secretary 4in his discretion cdetermines that the
OCwrers ere agein iz a position to operats the project in
accordance with the ter=s of this Agreezent,

Faragraph 12(¢}).

The prejects were cpeced in stages betwveen
an’ . . Alzncst frca the start, they wer

in physic2l and financisl trouble even though XUD provided cesh
rentel subsidies for 100 of the units under Secticz 8 of the
Bousing Azt of 1537, 42 U.S.C. §1437f. Tcday, KUD aubsidizes 2}
of the units in the projects. The situvation stadbilized in the
middle and late 1570‘s, but by 1580, the projects vere once agel
in seriocus trouble. In the next several years, HUD consenteg %o
a portgege rocdification agreexent and provided nearly
to repair the roofs and zake cther neceded repalirs. Despite tles:
and other efforts, however, the physical condition of the
projects continued to deteriorate. Throughost this period, the-
nonprofit owners and their sponsor, ¢ believed
that they could reverse the projects’ fortures even though they
ha¢ no money of their own and even though EUD continually rated
the ranagezent as less-than-satisfactory.

In 1987, s Inc. f£inally recognized that the
projects could not be saved unless a nev cwner was found with the
resources to begin a comprehensive repair program. After

reviewing proposals and inspecting other projects that had Yaen



purchased and i=zproved, ¢ INC. selected ¥

to purchase and syndicate the projects.
In Decezber 1987, the owners executed Agresments of Sale under
which they agreed to sell the projects to partnerships controlle:

by Copies of these
Agreezents are gttached to the propesed coxplaints as Exhidit E

~ Under these Agreezents, the purchasing partnerships acquirec
equitable title to the projects, along with all of the benefits

and obligations of ownership, Paragraph 3.7. The sale of the -
projects vas specifically econtingent on KUD’s approval of the
transactions, Paragraph 3.A., and the purchasers agreed to
reconvey thelir interest in the projects to the cvners 4f HUD
disapproved, Paragraph 3.P.(2)(f). In addition, the purchasers
specifically agreed to be bound by tha temms of the Regulatory
Agreexzents, Parsgraph 3.P.(2)(¢).

In séptember 1588, the purchasers tock contzrel of the
projects and appointed ' .
a3 thelr panager, is affiliated with <t

through an extensive network of
interreiaced cocpanies.

In April 1588, the purchasers submitted formal epplications
for HUD’s approval of the sales. After revieving the .
applications, EUD determired that the purchasers did not have
sufficient rescurces to adequately repalir the project and that
KEUD did not have funding available for this purpcse. For this
Tezson, HUD couvld not ir=ediately approve the sales, but
negotiations between HUD and the purchasers continued until
Janvary 1850 when, for raascns not related to these projects, KD
+excluded - ) y ) and other
effiliated organizations from further participation &n BUD
progra=s. Shortly thereafter, HUD formally disapproved the
transfers and ordered the purchasers to recenvey, and the owners
to rescquire, the interests which were trarmsferzed te the
puschesers under the Agreecents of Sale, To date, nel{ther the
owners nor the purchasers have taken any lt&{l to effectuate a
Ireconveyancs. - managed the projects until October 1590, when
the purchzsers notified HUD that they had appointed

as the management agant for the complex.

Although each of the project leans {s nocw current, the
physical conditions at ths cezplex have not fzproved since the
contract purchasers assuced ranagement, As nore tuiég Cescribed
in the enclosed pleadings, tha cczplex has rajoer pl ing and
heating proble=s. Also, one of the three phases needs a new roof
and many of the porch and stairvay railings are dangerously
locss, Vandalism 1s rampant and security {s nonexistent.
Viclence 1s s0 provalent that recent reports i{n the T
media have compared it to Dodge City. Secretary Kexp has visited
the cozplex twice in the past several months and has ‘stressed to
611 concerned the need to taka action to correct the probdblexs
thers,
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Legal Analypis

Our request to be placed in possession of the projects is
based on paragraph 12(c) of the Regulatory Agreezonts which, as
described above, permits HUD to

Take possession of the project...and cperate tha projecs 4
sccordance with the terzs ©f this Agreexzent unti) sueh tiz
&8 the Secretary in his discretion deterrines that the
Owners are again 4in a pesition to operate the project in
accordance with the terzs of this AgTeezent,

We are not aware of any case law interpreting this precise
provision. Bowever, thore are several Teported cases in which
HUD has been given control of a project, or a receiver has Leen
appointed to cperate a project, pending foreclosure under &
$imilar provision in the project’s mortgage.’

In some of tlese cases, the court has established a
receivership solely on the basis of the contractual provisien
authorizing 4t. United States v. Queen's Court Apart=ents, Ltd
296 F2d $34 (9th Cir. 1561); Garcen Eozes, Inc.. v. nite
States, 207 r.2d 455 (1st Cir, 1853}; DUnited Srates v, Mountal:
Yiilaye Cowpany, w24 F.Supp. 6§22 (D. Mass, 1376). Other cousts
have locked beyond the contractual right to possession or
receivership to see if other eguitadle fectors exist which will
persvade {t to grant the request. One of the factors which has
typically satisfied the court's search {s the physical
ceterioration of the prepersy and the denger of waste, UDnited
States v. Cedsc-Riverside Land Corpany, 552 F.2d 470 (8th cis.
1879); United Stazes v. Queen’s Ccurt Azart—ents ne., 288 r.2¢
(Sth Cir. 19€1); View Crest Garder Xrar—ents, Inc. v. Dnites
Stetes, 281 F.2d B44 (5th Cir, 1560).

As explained earlier, there {s more than a=ple evidence to
show that the defendanzs have falled te adequately zaintain ke
projects.

Courts have also noted that the policles Pehind the Kationsa
-Housing Act are relevant considerations whean deciding whether tec

¥ost of these cases concern the establishcent of a
receivership rather than the agpointnent of HUD as portgagee=-ine
possession (MIP) as reguested hers., But courts have consicered ,
request for MIP status to be an alternative to a te§uelt for the
creation of a receivership, and will alrost certaln Y 8pply the
sane standards when deciding whether to grant e{ther Teguest.,
See, United States v. St. Paul Missiona ublic Hoysing, Ine,,
575 2.5upp. 867 ;N.D. Ohlio 1583). See also, Dnited States v,

Ancerican Natfonal Bank and Trust Cozpany of Chicago, 573 r.Supp.
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izplezent raredies at a HUD-involved project when the Regulater
Agreezent has been violated. The Regulatory Agreeszent was
designed to advance the policies ©f the National Housing Act, &
the obligations imposed by the Regulatory Agreenent on the cwna:
‘wore exscted in order to cozply with the requirezents of ths
National Housing Act and the Regulations. . +* Dnited Srates v.
Heddon Raciendas, 541 P.2d 777, 784 (9th Cir. 1976).
Accordingly, the relief EUD is seeking should be granted, if for
no other reason, because to do so would be to advance the goals’

of the National Housing Act by improving the living conditic=s a
the complex.

Although the project lcans are still current, EUD has
requested the insured lenders to declars the lcans to be 4n
default becauss of the owner’s failure to raintain the projects
(this f{s a violatioen of tha project’s mortgages as well as a -
violaticn of the Regulatory Agreezents) and to assign the lcans
to HUD. Two of the lenders have cozpleted the assigroents a=d.
the third s 4n the process of doing so. When HUD holds the
portgage on 8 project, it has the right to advance xoney froz it
General Insurance Pund to izplecent an extenzive repair progres.
54 Cozp.Gen., 1061 (1575). NUD has bequn the sdministrative
process for foreclosing the two HUD-held rortgages, but it will
ba several months befcre the fereclesures can be concluded, and
the problezs at the ccxplex ere so severe that HEUD does not wish
o wait for foreciuvsure pefore addressing them. The post
erpeditiovs way to address these proble=s i3 through the
litigaticn requested Lerein.

We believe that service on the ewners {

L]
Inc.} can e made through . the President c#
* each organizatioen, at )
- According to the sale contracts, the purchasers can ke
served at

is the attormmey on my staff who is t3signed te
this case. 1If you need further Inforcation aboyt any of the
matters discussed in this letter, you Zzay contact

JﬁnJDSurLS | ..

et LAY -
. - o i -
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UNITED STATES DISTRICT COURT

UNITED STATES OF AMERICA,

)
)
Plaintif? }
)
v. ) Civil Action No.
' )
)
)
)
}
_ )
Defendants. )

MPLAZ
Cozes now the United States of Azerica on behalf of the
Secretary of Housing and Urban Cevelopzent (KUD) and Tespectiul
brings this action for en order authorizing HUD to take '

pcesession of the housing project §n

JURISDICTION

1. This Court hes ‘urisdictien over this civil action unsze
2B U.S.C. § 1345. ’
VENUE
2. Venue is proper in the
under 28 0.S.C. § 1351(}).

ARTI
3. PFlaintiff {s the United States of Azerica suing on

behalf of the Secretary of Housing and Urban Developa:?t (“zhe
Secretary*® or °*HUD"). -
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4. : - {"the ownez* ) is &

. corporation orqani:ed and existing undez the laws of the State ©:
and §{s the owner of and

moderate incoze -housing project located &n
("the project").

5. . Lizited Partnership, a
lim{ted partrership, -

STATUTORY AND REGULATORY SCHEME

§. Under Section 221 of the Fational Eousing act, 12 v.s.C.
§ 17181, the Secretary is authorized to sssist priﬁate indusioy
in providing housing for lew- and psderate-inceze families by
insuring mortgages which satisfy the eligibiliey reguirezents of
i2 U.5.C. § 17151(d).

7. Each eligible rortcegor zust &gTee to corply with tre
Teguirzezents of the Sezrezary with Tespect to rents, cha-ges, and
methods of operstion as & condition precedent for receiving
morigage insurance in ccnnection with the firancing and
construction of multifa=ily housing projects. 12 v.S.C. §
17151(d)(3). To implezent such requirezents, the séc:e:a:y'it
authorized to enter into Regulatory Agreezents with mOItg2gesS
who participate in the Secretary’s rortgage insurance Frage=,

12 v.S.C. § 17151(d)(3).
8. The Secretary ¢f KUD is authorized te pro:ulqate rales

and regulntionl to carzy cut the various mortgage insurarce and

-
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subsidy programs under Title II of the Kational Housing Act. 12

U.S.C. § 1715(b).

. Pursuant to 12 U.S.C. § 17315(b), the Secretary has
promulgated regulatiocns qoferninq the Section 221 insurance
pfograns which appesr at 24 C.P.R. § 221.502 et £eqg. These
regulations provide that the Federal Rousing Commissioner may
regulate and restrict the portgagor by mpeans of a Requlatorx
Agreexsnt as long as the Commissioner is the insurer, holder eor

reinsurer of the mortgage, 24 C.Y.R. § 221.529.

A AL STAT

0. was built with the proceeds of & lcan
which was insured'against default by the Secretary of ¥EUD
pursuant to Section 221(d)(3) of the National Rousing Act, 12
U.S.C. § 17151(d)(2). The project was co:pleteh in

1 consicderation for the Secée:a:y's agTeezent to irsurce

*

Iepayzent ef the project lean, Inc.
(then kncwn ar ' ) executed a Regulatory Agreezent
with the Secretary. A copy of the Regulatory Agreezent is
attached hereto as Exhibit A,

11, PFaragraph 8 of the Regulatory Agreement requires the
owner te “zaintain the [project), accomzodations and the grounds

and equip=ent appurtenant thereto, in good repalr and condizion.®
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12. The Regulatory Agreezent provides that
¢ B3Y NOT convey, transfer or encumber ihe_

project without the priof written approval of the Secretary.
FParagraph 7(&); |
' 13. The Regulatory Agreement states at paragraph 12(c) the
upen a breach by the owner of any provision, HUD may

take poisession of the project...and operate the project

under the terms of this Agreezent until such time a3 the

Secretary in his discretien detercines that the Owners are

again in a position to cperate the project 4n accordance

with the terms of this Agreezent. )

14.

15. Fursuant to rights which wvere cenferred by the
T toek
possession of the project in Septecder 1388, and appointed er
identity-of-interest cccpany as {ts managing agent.” The
purchaser has had full responsidility for ranaging the projess
since then.
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BREACH OF CONTRACT - FAJLURE TO VAINTAIN
JHE PROJECT IN GOO EAIR

D RE
16. Plaintiff realleges paragraphs 1-16 above which are
incorporated fully hereln.

7. Contrary to their obligations under paragraph_a of the

K Regulatoery Agreezent,

bave failed to maintain the
project in good repair and condition. Txis failure threatens th
health and safety of the tenants.

18. As described sdove In paragraph 14, the Regulatozy
Agreesent permits EUD to take possession of the project when the
obiigations thereuncer have been violated and to ranage the
project until KUD cetercines that the cwrer can operzte {t in
accordance with the terzs of the Regulatery Agreezent, |
WHEREFORE FLAINTITF PRAYS:

A. Tor an o:de:’pl;cin; HUD ln'pc:sesaian ef
until such tize as HUD, in {3 cdiscretion, determines that

Lizited

Partnership are capadble of operating the project 1n'iccordancl
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with the requirerments of the Regqulatory Agreezent;

B. For all other relief this Court deess Just and propes.

Dated: . _ , 1990 )

United States Attorney




INITED STATES DISTRICT COURT

UNITED STATES OF AMERICA,

)
)
Plaintif? } ]
V. ; Civil Action Ne.
)
)
)
. )
)
)
Dafendants. )

VEMORANDIM TN SUPPORT OF PLAINTIFP'S
MDTION FOR _SIMMARY JUDGMENT

This pezorandus is f£iled in suppert of a motion by the |
United S:etes of Aterica for the eppoint=ent of the Degirtcent ol
Housing end Urban Cevelopment (KUD) to take possession ef ent
cperate the keusing project. vas
Built with the proceeds cf e loan which was insured egainst

) c¢efault by HUD under Section 221(¢)(3) of the Nationel Hc:;iz;
Act. 1Its cwner, agTees t2
cperate the p:ﬁje:t in cczplience with cecztain reasonakle
conditicne which are set fcrth In & Regulatery Agreexent cintracs
with KUD. The owner and cother parties wvho are now bounc bty the
Regulatory Agreexzent have f21led to maintaln the project iz geed
repair end condition &3 Tecuized, and the health and safezy ¢
the tenanzs is threatened. Az a resuls, it s vital te zhe
interest cf the tenints, the governzent, and the taxpayess that
the project be taken away f£zo= the cwner and that thf relies

.,
requested in the governzment’s motion be granted. ~.
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1. SIATEENT OF FACTS

A. ‘s Obljocariene vnder the Naticrel Kousine A

| Congress established HUD and the prograns adzministezed by
the agency to address identified naticnal housing objestives.
Perhaps the most funda:entil of these goals is the provisicrn of
*a decent hone and suitable 1iving environzent for evesy Azecsic:
family.* 42 U.S.C. Sl&il. Congress kes auvthorized ETD to
adninister the progre=s ccntained in the Fational Mousting Act
("the Act®), 12 U.S.C. §1702, and reguires that, in doirng so, K
act in & manner consistent with and irn furtherance of
congressionally-stated national housisg objectives. (2 Vv.S.C.
§1441.

Section 221 of the Act, 12 U.S.C. §17151, create: sevezsl
mortgage insurance pIocTRS °to essist private industsv in
providing housing for lew eng mocerate inccze fa=ilies and fo:
displeced faxmilies.” Under the progra=s pestaining e
pultifa=ily housing, the Secretary of EJD rmay insure lcens cade
by private lenders t: private developers or other cwners £z the
purpose of building hevsing projects fco low and zodereze inccze
tenants. 3£ the borrcwers defaults on repavzent of the lcaa, the
insured lender may assign tle portgage to ¥UD in exchasge fo=
insurance paysents, as provided in 24 C.F.R. §6207.255 = zez.
Upon assignment of the zorigage, KUD assucmes all righss ef the

insured lender.



B. The Prodect

. is a raltifanily
housing project loceted in he project is
ovned by defendant o {°the cwn :'f

and was built with the proceeds of ¢ lcan insured by EUD under
Section 221(d)(3) of the Act. The F-oject was coppleted in
November 1970.

At the present tize, the projest is epproxizately
oeccupied. Approximetely recple live there, of vhen aTe
children. Typically, the tenants are single-parent families witt
low and rmoderate incczes. KUD provides cesh rental subsidy
pay=ents for every unit in the projes:t under Sectien B ef the
Kousing Act of 1837, 42 U.S.C. §1437£. KEUS began providing
subsidies in when {2 authorized pay=ents for 100 cf ¢t

units. FEUD increcczed the coverage ¢f these subsidies un=il o

-y LT

1988, all units weze eligitle f:r subsidy paveenss. These
Tayments e&mount o rovghly | T . esch manth.
c.

To ensure that grojects like | serve the
purzese {ntended by Congcess, the séc:eta:y ef KUD

ray, in his discretion, require the rmortgager to te
requlated or restricied &5 to rents or sales, chaxges,
capital stiruciure, Tate ©2 rerus= and methods ¢ crerssicn,

and for such purpese the Secretasy rnay pake such con::;::
with...any such mertgages as the Secretary pay deex
necessary to rendezr affective such restrictions and

regqulations.
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12 U.S.C. $17151d{3). See also, 24 C.F.R. $221.52¢%,

At : HUD alected to regulate the owner by
requiring it to execute the standard Regulatory Agreezent -
contract for Section 221(d)(3) prejects. A copy of the
Regulatory Agreezent is attached te as Exhibit A heretec. The
ﬁegulatory Agreexent contains nusercus provisions which help EUD
assure that ihe project and the money received by it are used to
further the éong:essionally-mandated puIpese. One of the ownes’s
post Important ecbligations is to maintaln the project &2 good
repair end dondition. Fazagoeph 8. A project which &s poorly
raintained cannct provide a decent heze or suitedble living
environzent for the tenants.

If the cowner fells to cexply with its obligations under th;
Regulatery Agree=ent, KUD is spe:ificaliy suthorized to

take possessicn ¢f the project...and operate the project i

acccrdance with the tez=s ©f this Agreezent until such tize

gs the Secretary in his discretion deterzines that the

CeTiezs are egeln in 2 pesition te cperate the projeszt in

accordance with the terzs of this Agreezent.

FParagreph 12(¢).

D. Fecent Historv |

Afser years of steadily deciining conditions 22 the p-ajecs,
HUD urged the owvner to sell it to any o:gaqization vhick cculd
restore the project 2 scund physicel conditien., 7The cwnec
ini{tially resisted, buz, In late 1987 after reviewisng ciles

projects which had teen purchesed and restorad, .
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Lizited Partnership (°the purchaser®). During the negotiations

between the owner and the purchaser, HUD worked with both partie:
to identily the project’s physical problezs and to devise a plan
for solving thez.
The parties executed an

under which the purchaser scquired eguiteble title to the project
along with the o . Pazagreph 2.T.
A copy ©f the Agreezent of Sezle {s attached as Exhibit B hereto.
The Agreemeht cf Sale expressly stated that conveyance of fuli
title would not take plece until HUD revieved and approved the
transaction in accordance with its customacy procedures for such

matters. Peragreph 3.A.

title) so that the purchaser could zeek lsw income housing tex

crecits fzrom thre

One of the most i-pcrient provisions of the -
under which the purchases egreed o
be bound by the ter=s ¢I the project’s Regulatory Agrescent.

In Septecter » the purchaser appointed an affidiazed
crganizatien, . s O ZAnEge the
project. For the pest twD years, the purchaser has hed full
responslbiiity for the =anagesent and operations of tre project.

is no lenger the Danagezent

\
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agent for the project. Even though 4t retains legal title,
. i3 no longer involved &n the

project’s day-to-day functioning.

adequately repair the project and that ¥UD did not have encugh
funding evailable for this purpose. Accordingly,

At that tize, for rezsons
not relsted to this project, KUD excluded the purcheses’s
anc other affillesed organizations frem

further perticipation in XUD progra=s,

HUD also crdered the purchaser to reccnvey, and the cwner to

rescquize, the interests whick vere t-ansferzed to the purchasers
under the Agree—ent of Szle. As ye:, ceitler the cwner ror the
puzcheser have taken any STeRs TO recstrey, and the prrchaser

continues in pessession ¢£ the prolect.

E. Physica)l Deterioratien

The prcject §s in seriocus disrepaiz. HUD conducted a f2-=2)

{nspectiocn of the project in and found numerzous

health-threatening conditions, rany e which had gone unceszecses
for yeazs, FKUD representetives have retzomed to the prolest £ ¢z
S times since April 1990, and most of these unsafe conditions

still exist. The facts sﬁr:ounding the project’s physical
. ‘\

-
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condition are -sumnmarized below and descrided in more detail ia

the attached Declaration of . which 4is

attached as Exhibit C hereto.

One of the project’s most pressing reeds is for a new
heating syste.n.. Last ¢ the heat in rurerous units wen: cf!
8t Christmas tize and was only restored afier emergency repaics
were made. These repeizs were at best a stopgap measure, and
with the approach of winter, an entirely new systen {g urgently
needed. ‘ '

The projecz's plw=bing has been & continuing problem, 3Ia
2lmest a1l units, the bathroom fixtures leak into the kitcrerns
below causing extensive ca=zge to the wells, ceilings, floors and
appliances. 1In zany units, hot water is unavailable for davs at
a tize. Raw sewzge sccetizes Lbacks up inte bathroors,

Wincow glazing is cetericrated os rissing throughout the
Froject, pem=itting the wincews to be easily blown or pushed cut.
The glazing arcund deers in the project is in the saze conditicxn.

Vandalisc is re=gan:i, gparticularly in the coczmon arsas arnd

vacant units. Agzpliances have been ripped from walls and fleosr

of vacant vnits and carzed ewey. Large holes have teen kickezs in

the doors and w2lls, creating &n attractive dut dasgerocus place
for the project’s many children to play. Vandalisz has bee=n =acde
worse by the elsence cl 2ny on-site security. The project’s
cutdoor -lightir.; ro langes works. The project is so dangeccus
thet newspaper ecccunis have compared it to Dodge City.

In short, is a terrible place to live.

~

" .
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. - 11. ARGUMENT

The obligation ©f the defendants uscer the Regulatery
Agreement to meintain the project in gs:d condition and gepair is
crystal clear. Similarly, it is clear 3he: the defendants have
fallen far short of this stgndard and tiz2: the tenants are the
ones who are suffering. For this reasos, the goevernzent seeks

enforcezent of NUD's contractual right te take éver and ganage

the project,

A. Summerv Judcment Mev Be Granted Beciure There A-e Nc GenL;:g
Issues cf ¥ateriel Facs

The only facts which are pateriel tc this =otion concern the

physical condition cf the prodect and tiasse faces pse pas i-
cispute. Ia fact, they sre painfully accezent. The Declaraziesn
of . FTovices an ecsuteze, detailed and
uressailetle narsative cdescriling the presens condizicns as =g
projece.

Su——2ry judgzent z2y be granted when, as in this case, zhere

is ro genuine issue of rateriel fact., Qadscsen w. Pitersv Yebby.

Inc., 477 U.5. 242, 108 £Ct 25035, 91 L.EZ 22 202 (1586); £0 Tvv
Corooravion v. Jlexsncer, 822 F.2d 1432 (€<) Ci=, 1887). ¥whece

there 15 no such issve, sumsary Judgzent Is as epprepriese way to

avoid a needless txiel. fountvy of Oeklesd v. Ciew erkley,

742 F.24d 289 (6th Ciz. 1584).



B. The Facts and Law Justi{fy Placing HUD {n Possession of the
E;gjec; :

As stated above, paragraph __(C) ©f the Regulatory Agreexer
permits HUD, upon default, to ‘

Take possession of the project...and operate the project ir-

accordance with the terms cf this Agreezent unti{l such time

as the Secretary in his discreticn determines that the

Owmers are again in a position to operate the project in

accordance with the terms of this Agree=ent,

While there aze no :gpcrted cases which interpret this
precise provisicn, several courts have invoked a corzaradle
provisicn to give KEUD control ©f a project, or to epreint a .
receiver to operate a project, pending {foreclosure.?

In some of these cases, the court has tzken control of the
project away from its owner sclely on the basis of the
zentrestull previsicn euviherizing it 1o do 80 upon cefaulr of th

cwner's cbligations. United States v. Queen’s Court Ara-tments, .

Led., 25& F2d 534 (5th Cir. 1561); Garden Hemes, Ine., v. Unite

States, 207 F.2c 455 (1s% Cir. 1553); [nited Steteg v Wounzain

village Conpany, 424 F.Supp. 822 (D. Mass. 187§).
It ras leng been the governzent's positicn that tlese cases

state the correct view of the law. See e.g., View Crecs Cizdon

Apartments, Inc. v, United Seates, 281 F.2d B44 (Sth Ciz. 1%60)

A nunber of these cases concern the establishzent cf 2
recefivership rather then the eppointzent of HUD to take
possession of the project &s requested here. But ccuzts heve
consistently viewed 8 request to place KEUD in possessiocn as an
alternative to a request for receivership, and will el=mese
certainly apply the saze stancards when deciding whether t> grant
either reguest, See, Dnited States v. St, Pavl ¥igsicnary Pu
Bousing, Inc., 575 F.Supp. 887 (N.D. Ohio 1983). See alsec,
United States v. American National Bank and Trust Comzanv of
Chécago, 573 F.Supp. 1317 (N.D. I11. 198)}). 1\\
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at 846. Heze, the defendants’ default and NUD’s contractual
Tight to possession of the project are obvious, For this ieg:on
alene, the court should g:int the present potion.
thvithsiahding the government’s position on this issue, .
soze courts have, withour rejecting that position, looked reycnd
HUD’s contractual rights to see if other, equitable facters exis
which will persuade it to grant the request. One of the fectors
which courts have found <relevant is the piysical detericrazion

©f the property and the canger of waste. Dnited States v,
LQuesn’s Court Acertments. Inc., 288 F.2d 253, 258 (5th Cir.

19581); Viewv Crest Garden Asariments, Ine, v. United Stzres, 281

(F.2¢ at 849, See also, United States v. Cedar-Riverside Lang ..

Coooeny, $52 F.2d 470 (Bth Cir. 1978); -
In additien, courts have also found that the policy behind
the National Kousing act {5 2 relevant conmsideration for the
izplesent2tion of rexzedies 2% & EUD-Involved project. The
federal interest in such projects is more than the protecticsn ¢
the public fisec. Dnited S€:ates v. Fadden Faciendes, £41 F.2¢
777, 784 (9th Cir. 197€). The Regulatery Agreezent was cesicned
to advance the policies of the Netional Kousing Act, and =
obligaticns imposed by the Regulatory Agceezent upon “the cumes
vere exacted in order to coaply with the requirezents of the
Fational Housing Act end the Regulations. . * Jd,, a: 764. =ne
Regulatory Agreezent and the ctligations 4% izposes en frodesz
cwners are the primary wmeans through whied KUD enfo:Ecl the Azs

-

1f the court were to lock for factors beyond the contraceual
R . .\
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provision permitting WUD to take possession, it would find thex
in abundance. There is more than sufficient evidence of physica
deteriorztion at the p:oj?:t and waste. Indeed, the conditions
at the project are fnconsistent with National Ecusing Act
cbjectives because they seriously jeopardize the health and
safety of the tenants.

Adnit:ediy, the project was in peoor physical cond;;icn in
September 1988 when the purchaser took control, but this is
immaterizl to the present cotion. -The motion is based on the-
undeniable'iac: that the project is still In peor physical
conditicn'today, over two years later.

There is no doubt the: Poth KHUD and the purchaser have
atrexpted to eddress the project’s problems. The purcheses has
spent sutstantial amounts of zoney in zaking repairs, but these
ex}endi:::es have proven to be far tco little too late. For its
Fert, KT worked with the cwner and the purchaser tefore lPeceste:
1987 to icentify the project’s physical préble:s and to find
sclutions to those proklens. After Cecesber ¢« FUD ccnzimued
to provide Section B subsidy payments to the project and
evthesizes koth &n increzse &= these payzents and 2 rent ircr-sage
that sugzented project inccze by more than 27%.  EUD has elso
cbtzined co=mitnent fzcn the Insured privati lenders to fusd
ezergency Tepalizs., In additién te 2311 of these activities, 50D
has 213> cet with repzesentetives of the tenents on a rem:ta-

-

basis. See paragraph 22, : ¢ Exhibis €,

When 2ll {3 said ead done, however, it s the responsitility

-1
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of the cefendants, not HUD, to ensure that the project &s
propexly maintained. It is the defendants, not ¥UD, wo have

a4ssuned the burdens of ewnership as vnll-as the benefiss. It is

the defeacants, not HUD, who have voluntarily agreed ts keep the

project in proper repeir and to pernit HUD to take over 4 they
fail to cozply with this crucial ebligation.

The purchaser and its agent bave controlled the project fer
zore than two years and have vtterly falled to corrsct the very
serious problezs that exist. The court can only conclude foo=
this that the defendants do not have the adility or the rescucce
to make the reeded repeirs and that the tenants will cczzsinue to
suffer so long es the cefendants remain in control., Fer this
Teasorn, the only hepe for the project and for the tenazss is -
enforce the explicit ter=s of the Regqulatory Agree=ent and per=t
EUC te essuze possessicn and to carly cut az effective repais

Frogra=.

CONCIDSION

For the reasons cesszided above, the govern=ent’s Eoticn

iy

sut=ary judgzent should e grented.

Dated: s 1890

United Stazes Astoney
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